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Issues

The  issues   are  whether   respondent  violated   the  Act,   and,   if
what  penalty   is  appropriate.

Stipulations

The  parties   stipulated   that   Homestake Mining  Company  was
cited  for  violating  30  C.F.R.   57.6-107.^/    Further,   Homestake
Mining Company did  not   contest  the   citation  and  paid  the  penalty.
In addition,   it  was  agreed  that  this  case  arises  from  the   same
incident   (Transcript  at  page   48).

Summary  of  the   Evidence

MSHA witnesses   included  William  Donely,   Rick  Tinnell,   Dallas
Tinnell,  Wayne  Lundstrom and  Richard  Fischer.

MSHA's evidence  shows  that  Homestake Mining  Company,   a
corporation,   mines  gold  that   is  shipped   in   interstate   commerce
(Tr.   7,   8;   Exhibit  Pi).

On the day  shift   of  January  24,   1980  miners   had  drilled   25
holes  to  a  depth  of   10   feet   in  a  drift  round.     The  following
shift  included miners   Rick  Tinnell   and  his  partner,   Ward  Sparry.
Tinnell and Sperry drilled   10   to  12   more  holes  and blasted  the
round.     When  they   inspected   at  the   face  they  saw  two  misfired
holes   (Tr.   15?   P3).

Rick   Tinnell  discussed   the misfires  with  James  Merchenf   his
supervisor,  who was   serving   as  the   acting  boss  of  the   night
shift.  Merchen  told  them to  fire  the  holes.     At  the  end of   the
shift  Sperry didn't  explode   the misfires   because   he  could  not
locate  any powder   (Tr.   8,   116).     Tinnell  was  unsuccessful   in
reblasting  and  washing  out  the  explosives   (Tr.   41,   66-67).     The
day  shift was  advised  of  the  condition   (Tr.   16).

When  the miners   returned   the   next  night  they  found the  day
shift had drilled  two  holes,   cut a   "V",   and blasted.     But  the
misfires  remained   (Tr.   16).     Merchen  suggested  Tinnell  and  Sperry
bar  out the misfires   (Tr.   16).

Merchen further  told the  miners   to drill  two  holes  parallel
to the misfired holes.     He pointed  to the area where  he wanted
the  holes  drilled.     The  area  was   four  to   six  inches  from  the
misfired holes   (Tr.   17,   38).     Tinnell  and  Sperry both  thought



I/    The standard   provides:

57.6-107 Mandatory,     Holes   shall   not  be drilled where  there
is danger  of  intersecting  a  charged  or misfired  hole.
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